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AFFIRMED AND REMANDED SWINEY, J.

OPINION

Thisisan appeal by Gerald W. Smith (“Plaintiff”) under T.R.A.P. Rule 3 alleging
error in the Tria Court’s granting Summary Judgment to Defendants/A ppellees, Harriman Utility
Board (“HUB"), HUB Generad Manager Richard A. Hall (“Hal”), and the City of Harriman,
Tennessee (“Harriman”). Plaintiff was an employee of HUB, and after his employment was

terminated filed suit for breach of contradt, procurement of breach of contract inviolation of T.C.A.
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8 47-50-1009, retaliatory discharge, and promissory estoppel. The Circuit Court for Roane County
entered summary judgment for Defendantson all claims. For the reasons s forth below, we affirm
the judgment of the Trial Court.

BACKGROUND

Plaintiff worked as gas, water, and sewer superintendent for Defendant HUB from
March 1995 until histermination June 24, 1996. Plaintiff was hired by Jack Howard, who served
as General Manager of Defendant HUB from July 4, 1991 until hisdeath October 15, 1995. Plaintiff
was apparently already employed and working in his position for approximately one month when
Plaintiff and Jack Howard entered into awritten employment agreement, setting forth aterm of five
years beginning March 24, 1995, with termination for reasons other than defined “cause’ to result
in Plaintiff’ s entitlement to “ severance pay for the remaining portion of this contract including, but
not limited to, unused sick leave, vacation and all other benifits [sic] enumerated in this contract.”
The agreement is dated two days after Jack Howard entered into a five-year employment contract
with HUB to serve as General Manager of the organization.

Following the death of Jack Howard, Defendant Hall served as interim general
manager for HUB until April 29, 1996, when he became general manager. On June 24, 1996
Plaintiff was given a Tennessee Degpartment of Employment Security Separation Notice giving the
reason for separation as “reorganization,” and a letter to the effect that his position was being
eliminated in areorganization of HUB. The termination was effectuated immediately. On May 16,
1997, Plaintiff filed suit against HUB and Hall for both compensatory and punitive damages
asserting claims against HUB for retaliatory discharge under T.C.A. § 50-1-304 and for breach of
contract, along with claims against Hall for retaliatory discharge unde T.C.A. § 50-1-304 and
procurement of breach of contract under T.C.A. 8§ 47-50-109. Plaintiff subsequently amended his
complaint to correct computational errors in the amounts averred as damages in the origina
complaint. After answering the complaint, HUB and Hall filed a motion to amend their answer.

Resolution of this motion does nat appear in the record. The Trial Court granted Plaintiff leave to



fileasecond amended complaint, in which Harriman wasadded as a party Defendant, with the same
claimsasserted against Harriman by Plaintiff asorignally averred against HUB. Next, Defendants
HUB and Hall filed a jant motion for summary judgment, attaching statements of undisputed
material facts and supporting affidavits, with Defendant Harriman filing amotionto dismissafew
weeks later.

On January 21, 1998, Plaintiff filed a third amended complaint by agreed order,
adding claims for promissory estoppd and violation of 42 U.S.C. § 1983 against all Defendarts.
After the cause of action was removed to the United States District Court for the Eastern District of
Tennessee, Plaintiff voluntarily dismissed the federal claims against all Defendarts, and the
remaining claims were remanded to the Circuit Court for Roane County. Before the removal and
subsequent remand, Plaintiff filed a response to Harriman’s motion to dismiss and responded to
HUB and Hall’ smotion for summary judgment with Plaintiff’ saffidavit and statementsof additional
material facts. Harriman filed itsanswer July 30, 1998. HUB and Hall then responded to Plaintiff’s
additional material facts, and Harriman moved for summary judgment. The Trial Court heard
argument on all motions for summary judgment on April 20, 1999. On April 22, 1999 depositions
of threeformer HUB board members who served duringthe material period of time werefiled with
the Trial Court. InitsJudgment filed May 13, 1999, the Trial Court granted Defendants’ motions
for summary judgment as to all claims asserted by Plaintiff, with specific findings of fact and
acknowledgment that the deposition transcripts were considered in rendering judgment. Itisfrom
this summary judgment that Plaintiff appeals.

DISCUSSION

The standard of review on appeal of aTrial Court’s grant of Summary Judgment
iswell established.

Our review of thetria court's grant of summary judgment ispurely aquestion of law;
accordingly, our review isdenovo, and no presumption of correctnessattachesto the
lower courts' judgments. A summary judgment is appropriate only if the moving
party shows that no genuine and material factual issue exists and that he or sheis
entitled to relief as a matter of law. In reviewing the record to determine whether
summary judgment requirements have been met, we must view the evidencein the
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light most favorabl e to the nonmoving party and must draw all reasonableinferences

in the nonmoving party'sfavor. Byrd v. Hall, 847 SW.2d 208, 210-11 (Tenn.1993).

A summary judgment may be proper, therefore, only "when there is no dispute over

the evidence establishing the facts that control the application of arule of law." Id.

at 214-15; Tenn. R. Civ. P. 56.

Eyring v. Fort Sanders Parkwest Medical Center, 991 SW.2d 230, 236 (Tenn. 1999).

Plaintiff raises on appeal the general issue of error by the Trial Court in granting

summary judgment in favor of Defendants, supported by specific charges of error in the form of
guestions of law as separate i Ssues:

I. Whether T.C.A. 847-52-117 confers authority for agenerd manager of a utility

to enter into afixed-term employment contract with an employee without approval

of the utility board?

[1. Whether the Defendant, Richard Hall, may beliableas an employer under T.C.A.
§ 50-1-304?

[11. Whether the Trial Court was correct in finding no legal contract of employment
for afixed termandthat, accordingly, an essential element islacking for procurement
of breach of contract under T.C.A. § 47-50-109?

IV. Whether Plaintiff can maintain a clam for promissory estoppel under thefacts
and circumstances of this case?

V. Whether thetrial court was correct in dismissing Plaintiff’ sclaimsfor punitive or
exemplary damages?

Additionally, HUB raises an issuein the form of an alternative ground for summary
judgment that the utility isnot alegal entity independent from Harriman, and thus not subject to suit.
Harriman arguesthat the City isaseparatelegal entity apart from HUB, and al so entitled to summary
judgment on additional grounds not addressed in thejudgment of the Trial Court. Whileinteresting,
aresolution of theissue of whether HUB and Harriman are one entity or separate legal entitiesisnot
necessary in determining the relief to be granted, and therefore, thisissue is not addressed in this
Opinion. T.R.A.P. Rule 36.

AstoIssuel, weagreewith the Trial Court that T.C.A. 847-52-117 does not confer
authority for ageneral manage of a utility to enter into a fixed-term employment contract with an
employee without approval of the utility board, and that Jack Howard had no authority to bind
Defendants to the agreement presented by Plaintiff as an employment contract with HUB. The
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version of the staute in effect at the material timesreads:

(a) The superintendent shall have charge of al actual construction, the immediate
management and operation of the electric plant and the enforcement and execution
of al rules, regulations, programs, plans and decisions made or adopted by the
supervi sory body.

(b) The superintendent shall appoint all employees and fix their duties and
compensation, excepting that the appointment of all technical consultants and
advisersand legal assistants shall be subject to the approval of the supervi sory body.

(c) Subject to the provisions of 8§ 7-52-132, the supearintendent, withthe approval of
the supervisory body, may acquire and dispose of dl property, real and personal,
necessary to effectuate the purposes of this part. Thetitle of such property shall be
taken in the name of the municipdity.

(d) The superintendent shall let all contracts, subject to the gpproval of the
supervisory body, but may, without such approval, obligate the dectric plant on
purchase orders up to an amount to be fixed by the supervi sory body, but not to
exceed fifty thousand dollars ($50,000) or in counties that have adopted a
metropolitan government, not to exceed two thousand dollars ($2,000). Any work
or construction exceeding in cost the amount specified in the preceding sentence
shall, before any contractislet or work done, be advertised by the superintendent for
bids, but the supervisory body shall have power to reject any and all bids.

(e) The superintendent shall make and keep full and proper books and records,
subject to the supervison and direction of the supervisory body.

T.CA. 8§ 7-52-117, Municipal Electric Plant Law of 1935, Powers of
Superintendent.!

It is undisputed that HUB was organized under the Municipal Electric Plant Law of
1935 (hereinafter, “Act”), and that this particular statute appliesto the utility. Plaintiff argues that
this statute authorized Jack Howard, as general manager of HUB, to enter into an employment
contract with Plaintiff for afive-yea term, even though the contract was not approved by the HUB
board. The contract presented by Plaintiff, misspellings and errorsintact, reads:
EMPLOYMENT AGREEMENT

This Agreement made this 24™ day of March, 1995, between the General Manager

of theHARRIMAN UTILITY BOARD hereinafter calledthe*Manager”, and Gerald

Smith hereinafter called the Employee.

1. PURPOSE. It isthe desire of the Manager to retain the services of the Employee

! The exception in (d) for counties with metropolitan government and the related $2,000.00 monetary restriction was
deleted effective June 19, 1997.



and to induce to remain in such employment, and to provide a just means of
terminating his services.

2. DUTIES. TheEmployeeshdl well and faithfully servethe Manager inthecapacity
of Gas, Water, Sewer Supt. and other such duties asthe Manager shall from timeto
time assign.

3. TERM. The Manager shall employ Gerald Smith for aterm of (5) yearsfrom the
date hereof as Gas, Water, Sewer Supt.

4. SALARY. The Manager agreesto pay the Employee the basic saary and other
benefits of employment that are in force on the day of this agreement and may
increasecompensation and benefits asthe Manager may determin that isdesirableto
do so.

5. TERMINATION. Intheevent that the employeeisterminated by the Manager for
reasons other than “cause” (“cause’ is defined as conviction of an act involving
personal gain or moral turpitude; continued unexcused absence from work; drug or
alcohol abuse; adequate proof that the employee has been engaged in dishonest
practices) the Employee shall be entitled to severance pay for the remaining portion
of thiscontract including, but not limited to, unused sick leave, vacation and all other
benifits enumeraed in this contrad.

6. BINDING. This agreement shall be binding upon and inure to the benefit of the
heirs at law and personal representatives of the Employee and the successors of the
Manager.

Plaintiff offers along argument regarding construction of the statute, averring that
under the Act only the superintendent can hire employees for the utility, excepting “technical
consultantsand advisersand legal assistants.” Plaintiff further arguesthat because Jack Howard had
afive-year employmert contract, it isreasonable that he could offer afive-year contract to Plaintiff
within his statutory authority. Plaintiff citesin support of this proposition Gardner v. North Little
Rock Special School Dist., 257 SW. 73 (Ark. 1923). Gardner provides no guidanceinthiscase, as
it is neither on point to the issue nor supportive of Plaintiff’sargument. In Gardner, the Arkansas
Supreme Court found that a school board had the authority to enter into a two-year employment
contract with a superintendent, even though the el ectiveterm of some of theboard members waould
expire prior to the end of the employment contract term. Plaintiff doesnot stand in the position of
the plaintiff in Gardner, asit is not a contract offered or approved by the HUB board at issue, itis
an agreement between a superintendent, Jack Howard, and a lower-level employee, Plaintiff.
Further, Plaintiff’s argument that Jack Howard' s extending a five-year contract to Plaintiff was a
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reasonable act under Jack Howard's contract approved by the HUB board fails by its own
construction. The five-year agreement between Jack Howard and the HUB board would have
expired by its terms two days before the agreement Plaintiff has proffered. This would create a
situation where the superintendent, not the board, would enter a contract that ran beyond his own
authority as superintendent, binding the board to employ Plaintiff beyond the superintendent’ sterm
without approval of the board.?

Additionaly, Plaintiff’ sargument that T.C.A. § 7-52-117(d) authorized Jack Howard
to execute the agreement at issue on behalf of the board is unfounded. Tha a supervisor is
authorized to make “ purchase orders up to an amount to be fixed by the supervisory body, but not
to exceed fifty thousand dollars($50,000)" has absol utely no application to an employment contract
with an employeefor an annual salary of $46,000.00. Even setting aside the obviousinapplicability
of purchase order authority to an employment contract, this argument failsin its own statement in
that the five-year term of the proffered agreement multiplied by Plaintiff’s salary would far exceed
the $50,000.00 statutory limitation.

Although HMaintiff argues that three members of the HUB board knew of his
employment agreement with Jack Howard, and thereby are bound by the actions of the
superintendent, the record does not support this approach. While it is clear that enough board
membersto constitute aquorum, if not the entire board, knew that Jack Howard had hired Plaintiff,
there is no proof in the record to establish a genuine issue of material fact that the proffered
agreement was adopted by acquiescence of the HUB board. “ And, again, ‘ genuineissue’ asused in
Rule56.03 refersto disputed, material factsand doesnot include merelegal conclusionsto bedrawn
from those facts.” Byrd, 847 S.\W.2d at 215. In fact, the record establishes that the three board
members deposed did not learn of the agreement at issue until after Plantiff was terminaed. We
agree with the Tria Court that Jack Howard did not act within his authority as general manager

(“superintendent” under T.C.A. 8 7-52-117) inextending an employment contract for aspecificterm

2 As previously noted, Jack Howard died prior to the end of his own employment contract with the HUB board.
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to Plaintiff. Thisact was not authorized by statute or by the HUB board, and cannot be enforced by
Plaintiff against any party to this causeof action.

Asto Issuell, the Trial Court properly foundthat T.C.A. 8 50-1-304 did not apply
to HUB or Harriman because, at thetimethe cause of action accrued, these Defendantswereimmune
asgovernmental entities. Plaintiff hasnot raised liability of HUB and Harriman under theretaliatory
discharge statute on appeal, waiving theissue. T.RA.P. Rule 13(b). Plaintiff does, however, alege
errorintheTrial Court’ sfindng that Defendant Hall was not an employer under T.C.A. § 50-1-304.
Plaintiff arguesthat thepreviously-discussed authority of a utility superintendent to hire employees
under the Act makes the utility superintendent “in effect the employer of the plaintiff and others
similarly situated.” Plaintiff’s strained construction fails, in that while a superintendent may have
statutory authority to retain and terminate Plaintiff and others, it is only in acting within the scope
of hisdutiesasgeneral manager for HUB, the employer, that Defendant Hall could have effectuated
the termination of Plaintiff. The termination of Plaintiff was not an action in Hall’s individual
capacity, but rather an action taken on behalf of theemployer, HUB. SinceHUB and Harrimanwere
immune from claims under T.C.A. 8§ 50-1-304 at the time this cause of action accrued, Hall, acting
withinthe scope of hisemployment dutiesfor theimmuneentities, i s shielded by the sameimmunity
from suit under T.C.A. 8 50-1-304. The record discloses that the HUB board was made aware of
thereorganization and Plaintiff’ stermination, and approved theactions. See, Williamsv. Williamson
County Board of Education, 890 S.W.2d 788 (Tenn. Ct. App. 1988)(whereacommon-law retaiatory
discharge claim was not allowed against school board membersin their indvidual capacities). We
affirm the judgment of the Tria Court asto Issue Il.

Astolssuelll, wefirst notethat Plaintiff’sclaimsare asserted under T.C.A. §47-50-
109, and not raised under the common law tort of interference with employment relationship.
BecausePlaintiff’ sproffered agreement with Jack Howardfail sto constitute an employment contract
for afixed term enforceable against Defendants, Plaintiff’ s claim for procurement of breach of that

contract under T.C.A. 8 47-50-109 dso fails.



Itisunlawful for any person, byinducement, persuasion, misrepresentation, or other
means, to induce or procure the breach or violation, refusal or failureto perform any
lawful contract by any party thereto; and, in every case where a breach or violation
of such contract is 0 procured, the person so procuring or inducing the same shall
beliable in treble the amount of damages resulting from or incident to the breach of
the contract. The party injured by such breach may bring suit for the breach and for
such damages.

T.C.A. §47-50-109.
In order to state a cause of adion for violation of the statute, Plaintiff must meet a seven-part test.

Thestatuteisdeclaratory of the common law except asto the amount of damagesthat
may be recovered against a wrongdoer. [ | The elements of a cause of action for
procurement of the breach of a contract are: there must be a legal contract; the
wrongdoer must have knowledge of the existence of the contract; there must be an
intention to induce its breach; the wrongdoer must have acted maliciously; there
must be abreach of the contract; the act complained of must be the proximatecause
of the breach of the contract; and, there must have been damages resulting from the
breach of the contract.

New Life Corp. of America v. Thomas Nelson, Inc., 932 SW.2d 921, 926 (Tenn.
Ct. App. 1996)(discussing a cause of action under T.C.A. 8§ 47-50-109).

We agree with the Trial Court that, based upon our review of therecord, other than
serving as an employee-at-will, Plaintiff had no valid employment contract with HUB at the date of
his termination. Thisfinding creates a failure to establish the necessary elements under T.C.A. §
47-50-109, as there was no binding contract of employment for a fixed term, and, therefore, no
breach of contract. Accordingly, weaffirm the Trial Court’ s judgment as to this issue.

Asto IssuelV, the Trial Court found that Plaintiff could not maintain an action for
promissory estoppel, andweagree. The Tennessee Supreme Court set forth thefollowing definitions
of promissory estoppel:

A promise which the promisor should reasonably expect to induce action or
forbearance of a definite and substantial character on the part of the promisee and

which does induce such action or forbearance is binding if injustice can be avoided
only by enforcement of the promise.

* % * %

Detrimental action or forbearance by the promisee in reliance on a gratuitous
promise, within limitsconstitutesasubstitutefor consideration, or asufficient reason
for enforcement of the promise without consideration. This doctrine is known as
promissory estoppel. A promisor who induces substantial change of position by the
promiseein reliance on the promiseis estopped to deny its enforceability aslacking
consideration. Thereason for the doctrineisto avoid an unjust result, and itsreason
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definesits limits. No injusticeresultsin refusal to enforce a gratuitous promise
wheretheloss suffered in relianceis negligible, nor where the promissee's actionin
reliance was unreasonabl e or unjustified by the promise. The limits of promissory
estoppel are: (1) the detriment suffered in reliance must be substantial in an
economic sense; (2) the substantial loss to the promisee in acting in reliance must
have been foreseeable by the promisor; (3) the promisee must have acted reasonable
in justifiable reliance on the promise as made.

Alden v. Presley, 637 SW.2d 862, 864 (Tenn. 1982).
Plaintiff does not dispute that the proffered agreement was executed sometime after
Plaintiff had begun his employment with HUB. Therefore, Plaintiff suffered no detriment in an
economicsense, becausewhatever employment he gave up towork for HUB wasal ready terminated
by the time the “reliance” took place. Plaintiff relieson, inter alia, Engenius Entertainment, Inc. v.
Herenton, 971 SW.2d 12 (Tenn. Ct. App. 1997), in which summary judgment in favor of the City
of Memphis and others on claims of breach of implied contract and promissory estoppel was
reversed. However, Engenius supports the judgment of the Trial Caourt.
Under the theory of promissory estoppel,
[W]hen one. . .by hispromiseinduces another to change his situation
arepudiation of the promise would amount to a fraud. Where one
makes a promise which the promisor should reasonably expect to
induce action or forbearance of adefinite and substantial character on
the part of the promisee, and where such promise doesin fact induce
such action or forbearance, it is binding if injustice can be avoided
only by enforcement of the promise. []
This theory of recovery is sometimes referred to as “detrimental
reliance” because, in addition to showing that the defendant made a
promise upon which the plaintiff reasonably relied, the plaintiff must
show that his reliance resulted in detriment to the plaintiff. []
We conclude that EnGenius's complaint contained adequate all egations to support
aclaim of promissory estoppel because the complaint alleged that the Defendants
made a promise which they reasonably should have expected to induce action on the
part of EnGenius; that the Defendants promise did induce such action; and that
EnGeniusrelied on the promise to its detriment.

Engenius, 971 SW 2d at 19-20.
We conclude that Plaintiff’s complaint does not contain adequate allegations to

support a claim of promissory estoppel because neither HUB nor Harriman made any promise to

Plaintiff relatingto thisissue. Jack Howard, acting outside his statutory authority, may have done
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s0, but the record does not support Plaintiff’ sproposition that HUB or Harriman did. Weagreewith
the Trial Court’s findng that Plaintiff’s at-will employment created no detrimental reliance on
employment with Defendants for any period of time, and thus fails to meet the criteria set forth in
Alden or Engenius, and affirm the judgment of the Trial Court asto thisissue.

Asto Issue V, Plaintiff arguesthat punitive damages against Defendant Hall would
be available under the common law tort of unlawful inducement of a breach of contract, but never
presented the common law clam to the Trid Court. Plaintiff raised claims under T.C.A. §
47-50-109, as previously discussed, but the common law tort claim of unlawful inducement of a
breach of contract does not appear in the complaint or any of the succeeding amendments, was not
raised in the Trid Court, and cannot be raised for thefirst time on apped.

Our jurisdictionisappellateonly, T.C.A. 816-4-108(a)(1), and thustherulehaslong
been well-settled that

[t]his Court can only consider such matters as were brought to the attention
of the trial court and acted upon or [pretermitted] by the trial court.

Irvinv. Binkley, 577 SW.2d 677, 679 (Tenn. Ct. App.1978); Thomasv. Noe,
301 S.W.2d 391, 394 (Tenn.Ct. App.1956); Foley v. Dayton Bank & Trust,
696 S.W.2d 356, 359 (Tenn.Ct. App.1985).

Thisissue was not addressed by the trial judge or pretermitted by him; it cannot be
raised for the first time on appeal.

Sewart TitleGuar. Co.v. F.D.I.C., 936 S.W.2d 266, 270-271 (Tenn.Ct. App. 1996).

Evenif Plaintiff was not attempting to raisethisissuefor thefirst time on appeal, our
affirmance of the Trial Court’s finding of no liability on the part of any Defendant as to any
allegation properly raised by Plaintiff necessarily forestalls avalability of punitive damages. The
judgment of the Trial Court asto IssueV is affirmed.

CONCLUSION

The judgment of the Trial Court is affirmed, and this cause is remanded for further
proceedings as necessary, if any, consistent with this Opinion and for collection of costs avarded

below. Costs of this appeal are taxed to Appellant, Gerald W. Smith.
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D. MICHAEL SWINEY, J.

CONCUR:

HOUSTON M. GODDARD, P.J.

HERSCHEL P. FRANKS, J.
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